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TO 
| The Right Honourable | 
WILLIAM, 
EARL or MANSFIELD. 


Mr Los, 

HE honour your lordſhip 

has done me in condef- 
cending to notice, from the bench, 
a copy of an opinion which I pub- 
liſhed in the third edition of a 
book, intitled, An Efſay on the 
Learning of contingent Remainders, 
and executory Deviſes, and your 
lordſhip's liberality and candour, 
in correcting the miſtake under 
which I appear to have imputed 
that opinion to your lordſhip, call 
upon me for an unreſerved public 
ſurrender of the authority, which 
led me into that error. 
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Had I, my lord, preſumed to 
make the alluſions I have done to 
your lordſhip's name, reſpecting 
that opinion, upon grounds that 
did not wear the ſtrongeſt marks 
of authenticity, I ſhould have held 
myſelf guilty of an unwarrantable 
freedom ; I cannot, therefore, but 
think it incumbent on me to avail 
myſelf of the means in my power, 
of ſatisfy ing your lordſhip and the 
public, that the motives, which 
induced me to think the opinion 
alluded to was not erroneouſly aſ- 
cribed to your lordſhip, were of a 
ſtrong and almoſt irreſiſtable com- 


plexion. 


It is with this view, I now beg 
leave to ſubmit and to addreſs to 
your lordſhip, printed copies, of 
what the late James Booth, of 
Lincoln's-Inn, Eſq; (the gentle- 
man to whom, at his own expreſs 


wilh, 
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Mr. Booth, contained in the 
ſheets now addreſſed to your lord- 
ſhip, leave me free, I think, 
to make ſuch a uſe of thoſe opi- 
nions, on the preſent occaſion, 
as I might not have thought my- 
ſelf at liberty to do, if my acqui- 
ſition of them had reſted only on 
the poſſeſſion of the books pre- 
ſented me by that gentleman. 


I do not, my lord, advert to my 
acquiring the copies of Mr. Booth's 
own opinions from a different 
quarter than his own books, with 
any view of corroborating their 
authenticity. 


No, my lord, thoſe books 
themſelves, in which that gen- 
tleman's own hand writing fre- 
quently and copiouſly occurs, left 
me no call for any thing more 
to authenticate ſuch copies. But 
I mention the obligations I am 

under 


(ur 
under to other gentlemen, meer- 
ly to gbviate all poſlible impy- 
tation of offending againſt any 
ſort of T eſtriction Or delicacy, in 
publiſhing Mr. Booth's own opini- 
ons from his own books, which he 


preſented me with, for my own 
private uſe. 


I flatter myſelf, my lord, that 
the PRorEss ion Will find no rea- 
ſon to regret the publication of 
ſuch opinions; the 4% of which, 
tho' it does not relate to the ſame 
caſe as the four preceding opini- 
ons, I have availed myſelf of, to 
ſhew your lordſhip, that Mr. 
Booth himſelf, at fo late a period 
as twenty-three years after the 
queſtion in the cafe of Perrin v, 
Blake firft aroſe, continued under 
the influence of the ſame miſtake, 
reſpecting the opinion imputed to 
your lordſhip, as he was at the 
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wiſh, I dedicated the third eden 
of my book) favoured me with, 
as exact tranſcripts from original 
opinions delivered by the gentle- 
men reſpectively, whoſe names are 


ſubjoined to them in the enſuing 


ſheets ; which contain the opi- 
nions with their ſeveral titles and 
ſubſcriptions, corrected from m Mr. 
Boeth's books. 


It was ſome time, my lord, 
before the publication of the firſt 
edition of my book, that I heard 
of an opinion, ſaid to have been 
delivered by your lordſhip in the 
year 1747, on the Will which was 
the ſubject of the caſe of Perrin 
and Blake, in the court of King's 
Bench in 1769; and I met, in the 
hands of ſome gentlemen of the 
profeſſion, with what were faid 
to be copies of that opinion: but, 
as I could not ſatisfactorily trace 
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thoſe copies to their origin, I did 
not thick myſelf warranted to 
take that notice of them, Which, 
I frankly confeſs to your lord- 
ſhip, I wiſhed to have it in my 
power to do. However, my lord, 
my ſubſequent intimacy with 
Mr. Booth (which I was honour- 
ed with ſoon after the ſecond 
edition of my book) entirely re- 
lieved me from this difficulty.— 
For, upon my taking occaſion to 
obſerve to that gentleman, that I 
had heard of ſuch an opinion for- 
merly given by your lordſhip, 
contrary, in reſpect to the point 
treated of in my eſſay, to THA 
delivered by your lordſhip in the 
caſe of Perrin and Blake in 1709; 
he anſwered me, it was very true, 
but that your lordſhip was by no 
means fingular in ſuch opinion; 
for, that the late lord chief juſtice 
Ryder 


( 
Ryder (when attorney - general) 
Bever ſham Filmer of Lincoln's- 
Inn, Eſq; and he (Mr. Booth) had 
all given opinions, concurring in 
the ſame point with your lord- 
ſhip's, on the ſame caſe about the 
fame time. Of which opinions, 
Mr. Boorh faid, he had copies 
entered in his manuſcript col- 
lection of caſes taken from the 
originals; and which copies he was 
ſo obliging as to favour me with. 


But the caſe of Perrin v. 
Blake, being at that time de- 

pending on a writ of error in the 
Houſe of Lords, I forbore to 
publiſh any more from thoſe co- 
pies, than the extract which ap- 
pears in the third edition of my 
Eſſay; and fo far I did venture, 
my lord, to indulge my inclina- 
tion ; as the opinion from which I 
publiſhed ſuch extract (ſuppoſing 
A 4 it 
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it authentic) afforded me an in- 
diſputable authority, that the caſe 
of Perrin v. Blake, if it did not 
clearly fall within the reach of for- 
mer caſes, was at leaſt ſo dubi- 
ouſly circumſtanced in that reſpect, 
that the greateſt abilities might 
ſee it in different lights and oppoſite 


points of view, at different times. 


The authority, my lord, of Mr. 
Booth, a gentleman, whoſe repu- 
tation for knowledge, accuracy, 
candour, and caution in his pro- 
feſſion, I believe, equalled that 
of any man, admitted, in me, no 
ſuſpicion of the copies he was 
pleaſed to furniſh me with ; the 
concurrence of four ſuch great 
and reſpectable opinions, on the 
ſame point, ſerved to confirm 
their ſeparate claims to credit. 


However, as the originals were 


not at hand, I was careful to 
a avoid 


(=) 
avoid any expreſſions in my pub- 
lication, which, though ſuch 
an authority might probably 
have excuſed, yet, I thought, 
nothing leſs than the actual 
poſſeſſion of the original opi- 
nion, referred to in the copy 
which J publiſhed, could ſtrictly 
warrant: and therefore, my lord, 
I ſo guarded my expreſſions, in 
introducing the copy of the opi- 
nion alluded to in my book, 


as to ſecure myſelf againſt the 
charge of any greater freedom 


with your lordſhip's name, than 
that of inſinuating (as it has been 
termed) that your lordſhip was 
the author of ſuch an opinion, 


I think it greatly to be re- 
gretted, my lord, that my much 
reſpected friend Mr. Boozh, 
whom I have often heard com- 
memorate the honour he expe- 
rienced 


(©) 
rienced of your lordſhip's inti- 
macy and friendſhip, during a 
courſe of ſeveral years, antece- 
dent and ſubſequent to the pe- 
riod which is ſaid to have pro- 
duced the opinion publiſhed by 
me, did not live to ſee his miſ- 
take corrected ; a miſtake, that 
appears to have ſtood ſo many 
years recorded in thoſe books 
which were the conſtant reſort of 
that gentleman's profeſſional prac- 
tice. A miſtake, I am confident, 
it muſt have been; for Mr. Booth 
(I appeal to your lordſhip's own 
knowledge of that gentleman) 
never would have let me commit 
ſuch copy to the preſs, and have 
admitted the dedication, to him- 
ſelf, of the book containing it, if 
he had thought its genuineneſs or 
accuracy in any degree queſtion- 
able. 
| But 
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But fo far, my lord, as | 2m 
involved in that miftake, or con- 
cerned in its confequences, Mr. 
Booth's own volumes, now in my 
foſſeſfor, and which, ſhortly af- 
ter the publication of the book 
I addrefied to him, he did me the 
honour to prefent me with, muſt 
ſtand in Bis place, in juſtifying the 
credit I gave to the authenticity of 
the copy I publiſhed from them. 

I do aſſure you, my lord, I 
feel myſelf in a very delicate, a 
very difagreeable ſituation, un- 
der a call for an appeal of this 
nature to the name and papers 
of my departed friend ; particu- 
larly ſo, as I had an opportunity 
of knowing his general difinclina- 
tion to have any compoſition of 
his own appear in pritit. Burt, 
I truſt, the demand of the pre- 
ſent occaſion, will warrant the 

| uſe 
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uſe I now make of the vouch- 
ers he thought proper to intruſt 
me with; though I believe, my 
lord, that even the preſent occa- 
ſion would not have forced me 
to print any of Mr. Boozh's own 
opinions /olely from the copies 


I poſſeſs in his books. 


Mr. Booth committed to my 
diſcretion, as well the copy of his 
own opinion, as copies of the reſt 
of the opinions entered in his ma- 
nuſcripts upon the will of William 
Williams, at the time when I was 
publiſhing the third edition of my 
Eflay, before he preſented me 
with the books in which they 
are entered. This circumſtance 
my lord, together with the op- 
portunities I have ſince had of 
being favoured, by gentlemen of 

_ eminence in the profeſſion, with 
copies of both the opinions of 
: on. Mr. 


| ( xv ) 
time of farſt entering the rays of 
it in his books. 


Abſtracted from the credit due 

to Mr. Booth's verbal aſſurance, I 

could not, my lord, conceive an 

idea of that gentleman's recording 

for his own private uſe, a collec- 
tion of ſpurious opinions under 
factitiaus names, as authorities, in 

the courſe of his profeſſional prac- 


tice. 


It was not for me, my lord, 
to diſtruſt the genuineneſs of co- 
pies thus authenticated. To ſuſ- 
pect them in the groſs was abſo- 
jutely impoſſible; and, as no 
ground of diſtinction appeared in 
regard to their reſpective authen- 
ticities, the combined credit of 
the whole equally extended to, 
and embraced them every one. 
And though the event has diſ- 

appointed 


it a), 
appointed the moſt conclufrue ap- 
pearances, yet I truſt, my lord, 
no man is, or can be, culpable 
for not reckoning on a poſſibility 
that betrays all grounds of belief, 
and ſtarts into fa# under the veil 
of incredibility. Such an event may 
ſerve indeed, my lord, as a caution 
to the world, againſt too implicit 
a credit even to the moſt auTHo- 
RITATIVE of human aſſeverations. 


I am, with the higheſt reſpec, 


My Lozp, 
Your Lordſhip's 
Moſt obedient 


Humble ſervant, 


CHARLES FEARNE, 


OF THE 


State of a Caſe on the Will of WIIIIAM WILLIAMS, 


which afterwards was the Subject of the 


CASE OF 


PERRIN v. BLAKE. 
GE ag 
AND OF 


4 
OPINIONS faid to have been given 
upon that WIL I in 1746 and 1747. 


—— 
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C A S E. 
| 72 ILLIAM Williams, having a 
ſon John and three daughters, 
all living, and being ſeiſed in fee of a 
plantation in Jamaica, and poſſeſſed of 
a perſonal ' eſtate, conſiſting of mort- 
gages, ſecurities, Cc. made his will 
there, (and four witneſſes) and gave 
to each of his three daughters 2000/7. 
a piece, at 21 or marriage, and their 
maintenance out of his eſtate, and then 
wills in the following words, v2. 


« And ſhould my wife be enſient 
with child, or at any time hereafter, 


B and 


March 13, 


1722. 
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and it be a female, I give and bequeath 
wan” her the ſum of 2000/, current 
money of this iſland, and to be paid 
to her when ſhe attains the age of 21 
yeats, or day of marriage, which ſhall firſt 
happen, aud to be generouſly | educated 
and maintained out of my eſtate, till 
her portion become payable, without 
any deduction of the ſame, or any part 
thereof. 


And if it be a a I give and 
bequeath my eſtate real and perſonal 
equally to be divided between the 
ſaid infant and my ſon Jabn Williams, 
when the ſaid infant ſhall attaia to the 
age of 21. 


« Item, And it is my intent and 
meaning, that none of my children 
ſhould fettle or diſpoſe of wy, eſtate for 


_— time than his life.“ 


22 And to that FRF L give, de- 
viſe and bequeath all the reſt and reſidue 
of my eſtate to my ſon Jabn Williams 
and the ſaid infant, for and during the 
term of their natural lives.“ | 


2 | „% The 


Wo 


«© The remainder to my brother- 


in-law Fs. Gale, and his acirs, for 


and during the natural lives of my 
ſons Jobn Williams and the ſaid in- 
fant.“ | 


The remainder to the heirs of the 
bodies of my faid fons John Williams 
and the faid infant lawfully begotten, 
or to be begotten.” . 


The remainder to my dauÞhters 
for and during the term of their natural 
lives, equally to be divided between 
them.” 


«© The remainder to my ſaid brother- 
in-law J. Gale and his heirs, during the 
natural lives of my ſaid daughters reſpec- 
tively,” 


«© The remainder to the heirs of the 
bodies of my ſaid daughters, equally to 
be divided between them.” 


And I da declare it to be my will 
and pleaſure, that the ſhare and part of 
my ſaid daughters, that ſhall happen to 
die, ſhall immediately veſt in the heirs 
af her body in manner aforeſaid.” 

* « Tem, 
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u Jem, It is my will and deſire, that 
all the produce of my eſtates, after the 
payment of my ſaid debts, and except- 
ing what ſhall be thought needful by 
my executors for the ſupport and ex- 
pences of my family and eſtates, be duly 
remitted, upon inſurances, to the king- 
dom of Great Britain, or bills of ex- 
change for the ſame to Humphry South 
and Co. or ſome other ſubſtantial per- 
lons, to be put at intereſt in the bank 
of Englund; and likewiſe to get in all 
my monies due on mortgages, bonds, 
bills, and any otherwite, as they ſhall 
become due, to be remitted in goods or 
bills as aforeſaid. And I give to my 
executors full power and lawful autho- 
rity to authorize the ſaid South, or ſome 
other ſubſtantial knowing man, to lay 
out the ſaid monies ia good landed 
eſtates.” 


And he appointed ſeveral executors. 


The teſtator died; his wife was not, 
either at the time of making his will, 
or of his death, enſient of any child; 
ſo there was no infant to take along 


With the only fon Jabn: but that fon 


: Febn, 


"aka 
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Jobn, by his guardians, entered and poſ- | 


ſeſſed the plantation. 


That ſon Jobn, being under age, (but 
20 years old and an half) entered into 
an indenture of covenants, whereby, in 
confideration of a marriage intended 
with Serab, the daughter of James 


Knight, and of 20co/. he was to receive 


as her marriage portion, he covenanted 
for himſelf, his heirs and executors, with 
truſtees therein named, that, if the mar- 
riage took effect, he would in due form 
of law, and by ſuch conveyances as 
ſhould be adviſed, and as far by law as 
he might or could, convey to truſtees 
and their heirs the plantations therein 
mentioned, and all other plantations, 
&c. which deſcended to or veſted in him 
on the deceaſe of his father, either as 
heir at law, or deviſee named i in the will 


of his father. 


To himſelf for life, remainder to 
truſtees to preſerve, Cc. to the intent 
that, if Sarab ſurvived him, ſhe, out 
of the rents, &c. of the ptemiſſes, 


might receive an annual ſum of 1000 J. 
ſterling on the Royal Exchange, by 


B 3 quar- 
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Jan. 9, 1739. 
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quarterly payments, with power for her 
to enter and diſtrain, &c. and ſubject 
thereto, to truſtees for 400 years, to 
raiſe portions for younger children, re- 
mainder to the firſt and other ſons of 
the marriage in tail male ; remainder to 


; TFobn Williams in fee. 


And by the ſame indenture, as it 
might be doubtful whether Jabn Wil- 
liams had ſufficient power to ſettle the 
ſaid plantation upon the truſts aforeſaid, 
he, in conſideration cf the intended mar- 
riage and marriage- portion, and to ren- 
der the proviſion for the ſaid Serah and 
his iſſue by her more effectual, aſſigns 
to truſtees, their executors, &c. one full 
half part of his perſonal eſtate in Ja- 
maica, and one half part of the clear 
yearly profits, &c, of the ſaid ſeveral 
- plantations, Tc, and all his eſtate, Tc, 
in and to the fame, in truſt to be remit- 
ted, to be laid out by them yearly in 
purchaſe of freehold lands, to be ſettled 
to the ſame uſes above, 


And this provifion made for the ſaid 
Sarab, is declared to be in bar of her 
dower or thirds out of the plantations, 

. Ge. 


POS | 


Sc, which Jebn illiams was ſited of 


in Jamaica. 


The marriage was had; and afterwards 


Yoba Williams attained the age of 21. june 11, 
1740. 
The father of the young lady adviſed 


with counſel i in England, who, thought 
that Yebn Williams might by deeds (ac- 
cording to the laws of Jamaica) bat the 
remainder, and ſettle the eſtate accord- 
ing to the marriage agreement; but ſuch 
counſel adviſed, that Jahn Williams 
ſhould firſt make a leaſe of the planta- 
tion in truſt for himſelf for gg years, if 
he ſhould ſo long live, to fave any for- 
feiture of his eſtate for life, and do ſome 
other acts alfo as after mentioned. 


Its ſuppoſed that he complied with 
that advice, tho' no ſuch leaſe prom in 


Jamaica. 


1 leaſe and releaſe Jobn Williams and March 1nd 


- 2nd, 1743. 
another perſon with him, vis. Hugh tb 


Hamer ſley, conveyed the ſaid Plantations 
to truſtees to the uſes agreed in the ſaid. 


indenture of marriage covenants, 


wn He eee 


Dec. 1744- 


Q. it. 
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And about nine months afterwards 
Tobn-Wiliiams died inteſtate, and with- 
out iſſue. Whereupon his two ſurvive 
ing ſiſters entered upon the plantation, 
and are in poſſeſſion, and claim the ſame 
under their father's will; inſiſting, that 
Fobn Williams neither had power to bar 


nor did well bar the remainder in his 


father's will, and that the widow is not 
entitled to her jointure, nor yet to dow- 
er, becauſe her huſband had been only 
tenant for life, and that, tho' he had 
really had a larger eſtate, yet the now 
widow, before marriage, upon full no- 
tice of the father's will, and of the 
doubt, whether John Williams could 
make a ſettlement or not, had never- 
theleſs agreed to accept of his covenant 
and agreement contained in that inden- 
ture, in bar of her dower. 


Whether in this caſe the ſtrict legal 
conſtruction ariſing from the words 
(beirs of the body) uſed by the teſtator 
in his will made in Jamaica, unaſſiſted 
by council, and ignorant of arbitrary 
determinations here, ſhall quite over- 
turn his plain, and manifeſt will and 

| intent, 
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intent, and ſhall give to his ſon Jabn 
an eſtate tail in remainder, and conſe- 
quently the powers over ſuch an eſtate, 
directly contrary to the teſtator's will, 
wherein he ſets out a poſitive and ex- 
preſs declaration or condition, that none 
of his children ſhould ſell or diſpoſe of bis 
eftate for linger than his life, and to that 
intent deviſes his eſtate in the particular 
manner thereafter mentioned ? Does not 
the eſtate which was given to Jaac Gale 
and his heirs, and which is very par- 
ticularly limited (not after the deter- 
mination or forfeiture of the eſtate to 
Jabn for life, or any ſuch words, but) 
the remainder to my brother-in-law J. Gale 
and his heirs, for and during the natural 
lives of my ſaid ſons John Williams and 
the ſaid infant, raiſe ſuch an eſtate to 
Gale, as ſevers and divides the firſt eſtate, 
given to Jobn and the infant for life, 
from the eſtate afterwards given in re- 
mainder to the heirs of the bodies of 
Jobn and of the infant, fo that thoſe two 
eſtates could not mix and unite, or the 
eſtate for life merge in the eſtate tail ? 
Was not that eſtate given to Gale and 
his heirs during the lives of Jobn and 

| the 
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the infant, more than a mere poſſibility 
of eſtate, or a contingent eſtate, and 
Was it not, in this particular caſe, a real 
exiſting concurrent eſtate, and ſuch an 
eſtate as would have prevented J 
alone, from making a good tenant to 
the præcipe and ſaffering a rECOvery. 
here ? Was the eſtate tail both veſted 
and executed clearly in John alone, or 
could it be executed in him, without 
Gale or his heirs ſurrendering his eſtate 
or joining in ſome a& which he or his 
heirs never did ? And could Jobn alone, 

without Gale or the heirs of Gal, well 
dock the intail, and bar the remainders, 
and charge this eſtate with the 1000 /. 
f:r ann. jointure to his wife ? And is 
every point to be ſtrained in this caſe, 
which has very peculiar circumſtances 
in it, purely to overturn a will, which, 

perhaps is more full and explicit, as to 
the teſtator's poſitive intent, than in any 
former caſe in the books? 


It has been learnt (here in England) 
that in order to make the actual ſettle - 
ment of 1743, before flared, council 
* Jehßr Pilliamt, fir of all, to 


make 


1 


make a leaſe for 99 years, if he ſhoulc 
ſo long live, to ſome perfon in truſt for 
himſelf, alſo to grant out an eſtate, to 
fome perſon and his heits, during the 
joint lives of Jobn Williams and forhe 
other perſon, in order to make a limited 
tenant to the præcipe, as it were; and 
then to make deeds of ſettlement, which 
ſhould amount, according to the 7a- 
maica laws, to a recovery; and to make 
ſuch ſettlement by deed of leaſe and re- 
teaſe, or by ſome modern ſtatutable 
conveyances, all in order to prevent a 
forfeiture of his eſtate for life. 
There is no doubt but this good advice 
was followed, and that deeds were made 
accordingly ; arid in the ſettlement of 
1743, there is a ſtranger, one Hamerſley, 
that joins along with John Willianis in 
releaſing the eſtate to the truſtees, to 
the uſes therein mentioned; but altho' 
it's imagined that-all thoſe deeds ſhould, 
according to the Famaica laws (of which 
you have a ſtate left herewith) have been 
recorded: there, yet none are recorded 
there but the indentufe-of covenants of 
1739 and the leaſe and releaſe of 1743. 
both 


n 
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both before ſtated; and the leaſe and 
releaſe were not recorded within fix 


months, nor at ſooneſt till eight or nine 
months after the dates. — Thc: efore, 
whether the Jamaica laws do enable any 


perſon to dock an eſtate tail and bar the 
remainders, .but only ſuch as could here 
have ſuffered a recovery ? Whether theſe 
Jamaica laws did, in this caſe, enable 
Jobn Williams, alone, to dock the eſtate 


tail and bar the remainders? Whether 


all the deeds, in ordes thereto, were not 
neceſſary to have been recorded in Ja- 


maica Within fix months after the dates ? 


And, whether the recording there of 
the leaſe and releafe only, and thoſe not 
till eight or nine months after the dates, 
will be ſufficient to dock the eſtate and 


bar the remainders in this uncommon 


Caſe ? 


One moiety of the eſtate was intend- 
ed for the hoped-for infant, if a ſon; 
but there was never any ſuch : Where 
ſhall that moiety go, and when ſhould 
it ſo go, according to this. will, where 


the remainder of the reſt and refidue of 


the eſtate is limited to the daughters ? 
Can 


3 1 


as undiſpoſed of by the will? Or, ſhall 
the ſame go in remainder to the daugh- 
ters of Wilham Wilkams'? And when, 
whether immediately upoa the teſtator's 
death, or not till after John's death? 


Can ſuch moiety deſcend to Jobn in fee 


And, by what means can John be inti- 


tled to that moicty for his life ? 


After ſatisfying the debts and legacies 
of the teſtator out of his perſonal eſtate, 
how ſhall the refidue thereof go? Is 
the ſame ſo connected, that it ſhall re- 
main and go along with the real eſtate, 
and to the ſame perſons ; or did the 
abſolute property of ſuch reſidue of the 
perſonal eſtate veſt, as to the whole 
thereof, in Jabn Williams as the firſt 
taker ; or, as to a moiety thereof, in 
Tobn Williams, and, as to the other moi- 
ety, in his ſiſters? And, as to ſo much 
of the teſtator's perſonal eſtate as re- 
mains ſtill outſtanding, and not received, 
ſhall that, or a moiety of it, or any part 
of it, be conſidered as the perſonal eſtate 
of John Williams ; or, (hall that perſonal 
eſtate, ſo ſtill out-ſtanding, be now con- 


ſidered 


Q. 4th. 


Q. 5th. 


Q. 6th. 


'E 14 } 
Gdered as the perſonal eſtate of William 
Villiams the teſtator. 


In this caſe, is the widow at liberty 
to dower, when ſhe, before marriage, 


© on full knowledge of the doubt, whe- 


ther her huſband could make the ſettle- 
ment agreed on, or not, did neverthe- 
leſs declare, in writing, her acceptance 
of her intended huſband's covenants and 
agreements in bar of her dower ? 


The ſiſters, who are now in poſſeſſion 
of the whole eſtate, claim the ſame un- 
der their father's will; they happen to 
be alſo heirs at law of their brother 
Jobn, but claim nothing as fuch ; Will 
either law or equity compel the ſiſters, 
as heirs of John, to perform his cove- 
nants which he entered into by the in- 
denture of 1739, when under age? Or, 
will his fiſters, or their eſtate, be any 
way bound or affected by ſuch his cove- 
nants in law or equity? 
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Mr. SoL1Cc1TOR-GENRERAL'S 


opinion upon the foregoing caſe. 
[44 it fans fruit in Mr. Boom c. 


Upon the authority of the late deter- 
mination in Goﬀw/ſen and Coulſon, tho! I 
am aware how far the expreſſion here 
differs from that cafe, I think the re- 
mzinder to the heirs of the body of Fobr 
will operate as a limitation to him in 
tail, which by a recovery properly ſuf- 
tered he wight dock. 


According to the ſlate of the * 
laws, left herewith, I think, for the 
purpoſe of barcing the eſtate-tail, and 
all remainders and reverſions, it is ſuffi- 
cient that the deeds of leaſe and releaſe, 
made by tenant in tail, ſettling the ſame 
to different uſes, be inrolled within fix 
months after the arrival of the ſhip, if 
the deeds were made out of the iſland, 


This is a very difficult point; but the 
opinion I incline to, after much deli- 
beration, is, that the birth of a male 
infant, upon the whole of the will, is 
not to be conſtrued a condition or con- 

tingency 


A. to the if 


To the 2nd. 


| To Q. 34. 


To the 4th. 


To the 5th, 


16 ] 
tingency neceſſary to the other limita- 
tions taking effect; I think the eſtate 


deviſed to Jobn and the infant during 


their lives is joint, with ſeveral inherit- 


ances in tail; I doubt there are not ſuf- 


ficient words to im ply croſs-remainders 


in tail between the heirs of the body 


of Jaln, and the ſaid infant; and there-' 
fore, as to one moiety, upon the death 
of Fobn, I think it muſt go over to the 
daughters of the teſtator, according to 
the will, and could not be \barr'd by 
Fobn; I am aware, that if the deviſe 
ſtood upon the firſt words in the will, 
they would make a tenancy in common 
between John and the infant during their 
lives; but, upon the whole together, I 
think as above. 


I "think the reſidue of the perſonal 
eſtate is to be laid out in land, to be ſet- 
tled as the teſtator's real eſtate, and there- 
fore will go to the teſtator's daughters 


according to the limitations in the will. 


She might claim dower if ſhe has 
no title to her jointure ; but unleſs the 
eſtate tail is barred, which will make 

her 


17 


her jointure good, I do not think that 


Jobn was ſeized of ſuch an eſtate-tail in 
poſſeſſion as the wife could be intitled to 
dower out of. 


As heirs to John, they can be no far- 
ther bound to perform his covenants 


To tie & 


than they have aſſets, and what they take 


by virtue of their father's will, does not 


come to them from their brother; but 


if he has barred the intail of a moiety, 
that will be liable to his ſettlement and 
covenants. But the will itſelf is ſo in- 
accurately penned, that one can, at beſt, 
only give a probable opinion; and 
therefore it is a very proper caſe, if 
poſſible, . for ſome friendly accommoda- 


tion. W. MuRRAY. 
10th April, 1747. 


[This ſubſcription and date is taken from Mr, Booth's 
copy] 


N. B. The anſwer to the firſt Query in the opi- 
nion, above copied, which was publiſhed by 
Mr. Fearne, in the third edition of his Eſſay on 
the Learning of Contingent Remainders, and 
Executory Deviſes, being diſavowed by Lord 
Mansfield, in Eafter term 20 Gee. 3. in the caſe 
of Hedeſon and Uxor v. Ambroſe, occaſioned 
Mr. Fearne to publiſh the Copies here addreſſed 
to his Lordſhip. 

Mr. 


t 
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Mr. ATTorxNey GEN: opinion 
upon the ſame caſe. 


A. to the il. Upon conſideration of this will, and 


To the 2d. 


V4 


all the circumſtances, and the caſes 
applicable to this point, I conceive 
Jobn had an eſtate for life, with re- 
mainder to the truſtees during his na- 
tural life, remainder to Fobn himſelf in 
tail, at leaſt as to one moiety, and there- 
fore could bar the remainder, at leaſt as 
to a moiety, notwithſtanding the appa- 
rent intent, that he ſhould not be able 
to do it : as to his being, or not being, 
tenant in tail of the other moiety, fee 


the anſwer to the thicd Q: 


If this conveyance of 1743 was 
(as I am informed it was) executed out 
of the iſland, and duly recorded, within 
ſix months of the arrival of the ſhip 
that brought it, according to the act of 
1681, I conceive it did well bar the 
intail and remainders of all that Jobs 
Williams had an eſtate tail in; nor has, 
I conceive, the act of 1731, altered this, 
excepting as againſt vendees or mort- 


gagees; 


n 
gagees which is not the caſe of the iflue 
in tail and remainder-men. 


Notwithſtanding the firſt deviſe of 
the eſtate equally to be divided between 
John and the unborn ſon, &c. imports 
a tenancy in common; yet the ſubſe- 
quent deviſe to Jabn Williams, and the 
infant, for their lives, make, I conceive, 
2 joint-tenancy for their lives, and ſo 
gives a conſiderable weight to the con- 
ſtruction that might be put on the ſub- 
ſequent limitations to the daughters, to 
import croſs remainders by implication 
between the ſons, on failure of their 
reſpective eſtates tail; the conſequence of 
which would be, to make Fobn tenant for 
life of the whole, remainder to truſtees 
during his life, remainder to him in tail 
of the whole; but on the beſt judgment 
I can form of it, and conſidering, that 
the limitations to the daughters is by the 
word remainders, which imports a li- 


mitation on the determination of the 


precedent eſtates, whenever that hap- 
pens, and I do not know any caſe of 
croſs remainders in tail, by implication, 
without the words, after failure of ſuch 

| 1 ue, 


To the 3d 


To the 4th. 


To the 5th. 


To the 6th. 
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1/ue, or expreſſions to that effect; I think, | 


there were no croſs remainders, and, 
conſequently, on the death of Joa, 
one moiety came to the daughters, 
and was not in the power of Jabn to 
bar: however, this is a point of rea! 
difficulty. | 


I conceive the whole ſurplus per- 
ſonal eſtate ought to be laid out in 
lands, and ſettled in ſtrict ſettlement 
on the daughters, ſo as to make them 
tenants for lives only, and their ſons 
purchaſors in remainder, this being 


only executory, and a court of equity 
carrying ſuch executory diſpoſitions into 
execution, according to the true and real 


meaning of the teſtator, 


I am of opinion, that the widow 
cannot claim dower in the teſtator's 
eſtate, her huſband having clearly no 
eſtate of inheritance in poſſeſſion, that 
being prevented by the interpoſition of 
the eſtate to preſerve contingent te- 
mainders. 


As the ſiſters do not claim under 


their brother, as to one moiety, that 
could 


gs & * 
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could not be affected by any act of his; 
and, as the covenant was entered into 


when under age, I conceive the other 
moiety, though deſcending to them as 
a reverſion from their brother, is not 
affected by ſuch covenants, | 


* D. RyDEeR. 
4 Apr. 1747. 


A. to the iſt. 


Te the 2d. 
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Mr. FilMer's opinion on the 
{ame caſe. 


I take it to be a rule in the law, 
that whenever any perſon, by deed or 
will, takes an eſtate for life, and, in 
the ſame deed or will, there is a limi- 
tation afterwards to the heirs, or heirs- 
male of his body, (though there be a 
mean eſtate limited to another perſon) 
that it is an eſtate tail, and the words 
(heirs of the body) are words of limi- 
tation, and not of purchaſe : therefore, 
I conceive, . that John Williams was, 
as to one moiety, tenant for life, - with 
remainder to Gale, for the life of John 
Williams, with remainder to Jobn Mil- 
hams in tail; and though the limitation 
to Gale prevented the eſtate tail being 
executed in Jobn Williams, yet, I appre- 
hend, it was veſted in him ſo far as to 
ſuffer a common recovery, and bar the 
remainders over. 


T conceive that 7 Williams had 
ſuch an eſtate, in a moiety of the real 
eſtate, as he might, by the Jamaica 
laws, bar the intail and remainders 

over : 
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over? and, I apprehend, if the deeds 
of leaſe and releaſe, of the iſt and 2d 
March 1747, were duly recorded, they 
will be ſufficient for that purpoſe. Now, 
as to the time for recording of deeds 
made out of the iſland, by the act of 
1681, they are good, if recorded in fix 
months after the arrival of the ſhip that 
brings them back; and the act of 1703 
leaves the time for recording deeds 
made out of the iſland, (I think) as it 
ſtood before upon the act of 1681; and, 
as to the act of 1731, which makes 
deeds void, unleſs recorded in fix months 
after their date, that ſeems to me (by 
the abſtract of the acts left with me 
with this caſe) to reſpect only ſub- 
ſequent purchaſors and mortgagees for a 
valuable conſideration. Therefore, it 
theſe deeds have been duly recorded, 


within the time limited by the act of 


1681, I am inclined to think that they 
will be good, | 


This ſeems to me to be a queſtion 
of great doubt and difficulty. For tho' 
the deviſe to the ſuppoſed infant is 
in event become void, yet, if the words 
in the will, viz. if my wife be en- 
* ſeint with child, and if it be a male,” 

C4 font be 


To the 3d. 


To the 4th. 
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be conſtrued to be a condition prece- 
dent, and the being of a ſon to be a con- 
dition on which a moiety of the eſtate 
was to go over to the daughters; then, 
as that has not happened, the deviſe 
to the daughters would be void: but, 
I apprehend, ſuch conſtructĩon would, 
quite defeat the intention of the teſta— 
tor; for the deviſe to John Williams. 
ſeems to me to depend on the ſame con- 
tingency ; therefore, I am inclined to 
think, theſe words are only a conditional 
limitation to the ſuppoſed ſon, which 
deviſe becoming void, (there being no 
ſon) I conceive, the daughters are inti- 
tled to one moiety for ſuch eſtate as is 
deviſed to them by the will; and, as 
the teſtator has given the eſtate equally 


to be divided between his ſon John and 


the ſuppoſed infant, with remainders 


to his daughters, and there are no words 


to make a croſs remainder to Ich, I con- 
ceive, the daughters are now intitled to 


a moiety. 


After payment of the debts and le- 
gacies, the teſtator had direQed all 
the produce of his eſtates, and his 


money due on ſecurities, to be laid 
out 


1 

out in land ; but has not directed to what 
uſes the lands to be purchaſed ſhould be 
| ſettled. But, I apprehend, he meant to 
the ſame uſes as he had deviſed his real 
. eſtate ; now, as to the rents and profits 
of the real eſtate, and the intereſt of the 
money. out on ſecurities that accrued 
due fince the teſtator's death, that will 
belong, I think, to the reſpective per- 
ſons intitled to the real eſtate under the 
will, and muſt not be laid out in lands, 
but only what was the teſtator's perſonal 
eſtate at the time of his death, and the 

lands to be purchaſed, and the intereſt, 
in the mean time, will belong to the 
ſame perſons, and for the ſame eſtate as 
the real eſtate is deviſed, fave only that, 
as this is executory, a court of equity, 
I conceive, would not dire& an eſtate 
tail to be limited to John Williams. 


I am of opinion, that the widow will 


not be intitled to dower, Fobn Mil- 
liams not being ſeiſed of an eſtate of in- 
heritance during the coverture; for the 
eſtate limited to Gale and his heirs, for 
the life of Jobn Williams, prevented the 


execution of the eſtate tail. , 
I 


To the 5th. 
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If the fiſters have a title under their 
father's will, I conceive, the eſtates, de- 
viſed by the will, will not be affected 
by their brother's covenants. 

Bev: FiLMER. 


March 16th, 1746. 


The 


I 


The QU ERIES ſtated to 
Mr. Boo rn, and his opinion 
upon the ſame caſe. | 


Upon the will of Villiam Williams, Q. it. 


Whether the deviſe of the refidue of his 

eſtate to his ſon Jobn and the infant 
(that might have been) for their natural 
lives, is ſo coupled and connected with 
the deviſe afterwards made to the heirs - 
of the body of Jobn, and of that in- 
fant, as that 70h (for there was no ſuch 
infant to take along with him) ſhall be 
conſtrued to be tenant in tail under his 
father's will; or, whether the deviſe in- 
termediate between thoſe two, and made 
of the remainder to / Gale, and his 
heirs, for and during the natural lives 
of my ſaid fon Jobn Milliams and the 
ſaid infant, is not ſufficient 'to ſeparate 
the eſtate for life in John, from that to 
the beirs of his body, and to leave John 
Williams a bare tenant for life; more 
eſpecially as the teſtator introduces that 
whole clauſe, with an exprefs declaration 
of his intent d meaning, that none of 

| his 


2 
39 


bis children ſhould ſell or diſpoſe of bis 
"eſtate for longer time than his life; and, 


* 
— 
* 
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to that intent, deviſes his eſtate in the 
manner as is. before ſtared, not only in 


the caſe of the firſt deviſe made to his 4 


A. to the if. 


fons, but again, in the ſame method, 
and in the ſame form of words, in the 
ſubſequent deviſe, made to his daugh- * 
ters ; and, whether Jobn, under his fa-' * 
ther's will, was tenant for life of the 

real eſtate, or tenant in tail? 


I am of opinion, that, although the 
teſtator has interpoſed an eſtate to 1/aac 
Gale and his heirs, during the lives of 
Fobn Williams, his eldeſt ſon, and his 
other expected ſon, yet, that there being 


_ afterwards a limitation to the heirs of 


the bodies of his ſaid ſons, which words 
are plainly no words of purchaſe, but 


words of limitation, the ſaid Jahn Mil- 


liams, to whom an eſtate for life was 
before limited, muſt be conſidered as 
having either an actual eſtate tail, or, 
rather, an eſtate for life, with a remain- 
der (ſubject to the interpoſed eſtate to 
J. Gale, for life of the ſaid Jabn Wil- 
Lams} to him the ſaid John Williams in 

tail ; 


5 1 29 ] 

tail; and if the ſaid Fobn Williams took 
care to make a tenant to the præcipe in 
a a proper manner, he was enabled to ſuf- 
fer a recovery of his ſhare (whatever 
that was) and to ſettle the ſame as he 
thought proper. 


If Jobn was tenant for life only, then, 
whether he could, by the deeds of 1739 
and 1743, before ſtated, or by any other, 
charge that real eſtate with the 1000/7. 
a year to his wife after his death; or, 
can the widow of tenant for life be inti- 


tled to dower ? 


I conceive, that, if John Williams was 
only tenant for life (though my opinion 
is, he was, as to one moiety, in effect, 
tenant in tail) he could not charge the 
eſtate, whereof he was only tenant for 
life, with the 1000/. a year to his wife; 
but otherwiſe it will be, if he was te- 
nant in tail, and has properly ſuffered a 
recovery, or done what will amount 
thereto, in the iſland of Jamaica; or, if 
he was tenant in fee of any part of his 
_ father's eſtate, and if the will does not 
operate upon a moiety for which there 
is ome colour, he has the fee thereof. 


It 


Reſp. to ad. 


{ 20 4 | 
If the widow of John Williams be 
evicted of all her jointure, ſhe will, 
notwithſtanding the words in the ſettle. 
ment, be intitled to dower, not out of 
any lands, whereof he was only tenant | 
for life, (for of thoſe ſhe is not dowable) 
but only out of thoſe whereof he was 
either tenant in tail, or tenant in fee in 
poſſeſſion; but ſuch dower cannot come 
out of any of the lands limited to him 
by the will here ſtated. 


As to the ſhare whereof I take Jahn 
WWilkiams to be tenant in tail, I think he 


had but a remainder therein, after the 


eſtate to 1/aac Gale, during the life of 


Fohn Williams, and ſo the widow can- 


not, as I apprehend be dowable of that 
moiety, he having no eſtate tail actually 
executed, and only a veſted remainder. 


As to the perſonal eflate of Villiam 


Milliams, your opinion is deſired, Whe- 
ther William Williams's perſonal eſtate is 


not, in the firſt place, liable to the pay- 
ment of his debts and legacies? And, if 
any ſurplus remained over and above, 
anſwering the lame, Whether that was, 

2 | by 


3 

by the will, connected, and to go along 
with his real eſtate; or, did the whole 
intereſt, in ſuch perſona] eſtate, veſt in 
Jobn Williams the ſon, ſo that he could 
diſpoſe of it, or aſſign it over. And, if 
he could diſpoſe of the ſame, or aſſign 
it over, yet did this deed of 1739, made 
while he was under age, (but above 20 
years old) paſs his intereſt in the moiety 
of the ſame? And as to ſuch parts of 
William Williams's perſonal eſtate as have 
not yet been collected, or got in, but are 
ſtill out-ſtanding, can any repreſenta- 
tives of Jobn Williams claim, and be en- 
titled to the ſame, as part of John Wil- 
liams's own perſonal eſtate ; or, muſt 
ſuch parts thereof, ſtill outſtanding, be 
now conſidered as the perſonal eſtate of 
old Villiam Williams ? 


I ſee no words in the will to exempt 


or exonerate the perſonal eſtate from 


the payment of the debts, and that 
eſtate is always to diſcharge the debts, 
in order to eaſe the real, if there are 
not expreſs words to exempt it there- 
from, 


Sup- 


A. to the 3d. 


4s 
Suppoſing the perſonal eſtate, by the 

will, to be plainly directed to be inveſt- 
ed in lands, and theſe lands ſettled to 
the ſame uſes as the real eſtate, then it 
will be very clear, that the lands to be 
purchaſed muſt be entailed together with, 
or rather ſtricter than, the real eſtate; 
and that, for want of a recovery, or other 
act, which, in Jamaica, is tantamount, | 
the ſhare of Jaln Wilkams therein would 
go over to his ſiſters; but the will is, 
in this, ſomewhat obſcure, though, I 
think, here is direction enough to pur- 
chaſe lands in England with the money, 
to be remitted from Jamaica, out of 
fuch debts as ſhall be got in by the exe- 
cutors, though that may not extend to 
the annual produce. of the plantations 
after the death of the teſtator, till the 
coming of age of Toon Villiams, the 
| fon, which to me ſeem rather not to 
be included in this direction. How- 
beit, the lands to be purchaſed, muſt, 
I think, be intended to be intailed 
together with, or rather ſtricter than, 
the real eſtate; and, as my opinion is, 
that only one half of the real eſtate 
was to go to Jeln Williams in tail, 
and one half of the perſonal eſtate, 
when 


1 4 
when turned into land, muſt be in- 
tailed therewith, and the recovery 
could not extend to that land which 
is not yet purchaſed. I think the 
daughters will be intitled to that in 
remainder, as after is mentioned; but, 
as to the other moiety of the perſonal 
eſtate, the queſtion, where that will 
go, will depend on the validity of the 
deviſe, wherein the real and perſonal 
eſtate is deviſed at theſe words; And 
if it be a male, I give and bequeath 
my eſtate, both real and perſonal” concern- 
ing which, ſee the anſwer to the fifth 
query below. | 


When I ſay, that thoſe lands which 
are to be purchaſed with the perſonal 
eſtate, muſt be conſidered as intended 
to be intailed with the real, I mean, 
as to ſuch purchaſed lands, a ſttict in- 
tail; but, that, by the death of Jobn 
Willams, makes no difference in this 
caſe, as to that half of the ſaid lands 

ſo to be purchaſed, 


As to the emblements growing on Q. 4th. 
the real eſtate. of Joln Williams at his 
death, Can any thing, but what is of 
annual growth or renovation, and to be 
Vor. I. D pro- 
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produced in one year, be conſidered 
as emblements, or ſhall thoſe be con- 
ſidered as emblements which won't 
produce till a ſecond or third year ? 
If fo, might not coppice or under- 
wood (here) be emblements which 
might wait eight or ten years till fit to 
be cut? Has the widow any right, as 
widow, to thoſe emblements, ot do 
they belong to the adminiftrators-? 
And in this caſe, where much labour 
and expence, and many implements 
and utenſils muſt neceſſarily be made 
uſe of on a plantation, in order to 
plant, tend, nurſe, cut and grind the 
canes, and make the ſugar, muſt the 
perſon intitled to the emblements, make 
a juſt allowance in theſe reſpeRs z or is 
ſuch perſon intitled to the emblements, 
without contributing to any charge about 
the ſame ? 


If any canes cr rattoons had been 
planted by Job Williams, which had 
born fruit the firſt year, I think Mrs. 
Wilkams would have been entitled 
thereto, as a recompence for his in- 
duſtry, and as his repreſentative, if ſhe 
gets. adminiſtration, like the caſe of 
Hops, Gro, Car. 515. But J don't 

2 con- 
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conceive ſhe can at all intermeddle with 
the canes the ſecond or third years, this 
being carrying the caſe of emblements 
farther than ever I knew it. —— If the 
were intitled, ſhe would not, I appre- 
hend, be bound to contribute any 
thing towards the charge thereof, I 
think ſhe has the better right to the 
adminiſtration, but it is at the option of 
the ordinary to grant it to her or to the 
ſiſters of her huſband, the laid Jobn Wil. 
liams deceaſed. 


As there was never any infant to 
take along with the fon Jobn Wil- 
liams, does that make any alteration in 
this caſe? And if fo, how ſhall that 
moiety of the real and perſonal eſtate of 
Mr. Williams (intended for ſuch intunt) 
now go? 


There being more intricacy, upon 
this part of the caſe, than all the reſt 
(though there is great obſcurity upon 
the whole will) I have poſtponed the 
confideration of the deviſe, at theſe 
words, And if it be a male, I giue 
and bequeath my eſtate both real and per- 
ſonal, Cc.“ to this place: and there 
are, in my apprehenſion, three opinions 

D 2 to 
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to be formed upon the operation of 
this deviſe, each of which may have 
a degree of probability. The firſt is, 
that theſe words, together with the 
foregoing words of the will, ** ould 
my wife be enſeint [now] cr at any time 
hereafter,” do import a contingency 
that muſt actually happen before any 
deviſe, concerning either moiety of 
the land, can take place; and as that 
contingency did not happen, the teſ- 
tator is, as to the whole of the land, 
dead inteſtate, and the land is de- 
ſcended to Jobn Williams, as heir at 
law to the teſtator : this opinion ſeems 
to me to procced upon a good ground ; 
lor if in a will or a ſettlement the 
- deviſor or grantor ſo expreſſes himſelf 
as to ſhew that ſome future act or 
event, in it's nature uncertain, is re- 
quired by bim to happen, conditionally 
and previouſly to the taking place of the 
diſpofition intended, there the whole 
of the uſe or deviſe (as well the par- 
ticular eſtate as the remainder). muſt 
' w21% and expect, till the contingency 
happens, for till then, the uſe or de- 
can never ariſe, becauſe the veſt- 
ins ot the geviſe, or ſettling of the 
ac, mui be preceded by the happen- 
fn | "3 0 
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3 
ing of an event, which, in the begin- 
ning, was dubious or uncertain, and 
which is, in nature of a condition 
precedent; thus in limitations under 
marriage ſettlements, the firſt uſe is, 
until the marriage of 4. with B. to 
the uſe of J. S. and his heirs, and 
after the marriage of A. with B. to 
the uſe of A. for liſe, remainder to C. 
for life, remainder to D. in fee. There, 
before any uſe can ariſe or be veſted 
in 4. or C, or D there muſt be an 
actual marriage, which muſt actually 
take effect between A. and B. and as 
this is the law with regard to future 
uſes, it is the ſame with reſpect to 
executory deviſes; ſo that if that 
ground or rule was general, and ad- 
mitted of no exception, it would go- 
vern in the preſent caſe; for the words 
here are, in effect, If my wiſe is now 
or bereafter | ſhall be with child, then, 
if fuch child be a male, I give one nniety 
to my ſaid ſon John in tail, and the 
other moiety to ſuch child in tail, re- 
mainder to my daughters in tail, rever= 
fron to my own right beirs; and thoſe 
words, If my wife is now, or bereafter 
ſhall be with child, and if ſuch child 
be a male, (ſuppoſing they were uſed 
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by the teſtator in that ſenſe, that he 
meant his eſtate or any intereſt therein 
ſhould wait or expect in the hands of 
his heirs, till the particular event 
pointed out thereby ſhould happen) 
will be in nature of a requiſite or con- 
dition, that muſt precede the whole 
of the deviſe, as well as any particu- 
lar intereſt given thereby, and will 
therefore hinder the whole from veſt- 
ing ; for if they hindered only part 
from veſting, they would not operate 
as a condition precedent, but rather 
as a limitation, and as they precede 
the whole deviſe in point of order, 
they muſt precede the whole, if they 
precede any part thereof, in point of 
effect. Vide Jones 58.—— But to this 
opinion I do not much incline, be- 
cauſe I do not confider any of theſe 
words as Cenoting the expectation of 
any particular upcertain contingent 
event, which would hinder any eſtate 
or intereſt from veſting, and to make 
the eſtate to wait till ſuch contingency 
happen, in nature of a condition prece- 
dent; but I confider them in the way I 
ſhall mention, when I come to the laſt 
of the three opinions, Y 


The 
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The next opinion is, that fince the 
conditional or contingent words. which 
are the ſubject of the doubt in this 
caſe, do only reſpect the deſignation 
or deſeription of one of the perſons 
named in this deviſe, for whom no 
more is intended than a moiety, they 
ſhall not be made to affect by way of 
condition precedent any other part of 
the eſtate, than that purparty only 
which is intended for that perſon ; 
and this is ſo far true, that if it were 
at all dubious, whether this condi- 
tion ſhould relate to the whole, or 
to the purparty of the perſon falling 
under that defignation, the conſtruc- 
tion ſhould be ſuch, as to carry the 
words only to that purparty; but this 
is inverting the order of the words as 
they now ſtand, without any warrant 
for ſo doing; and though, to ſatisfy 
the intent, words may be tranſpoſed- 
in 2 will, yet, where the tranſpoſition 
will quite alter the natural ſenſe of 
the words, as they ſtand, and intro- 
duce a diſpoſition not to be at all tol- 
lected from any part of the will, in 
that order in which they originally: 
appear, there nothing leſs than a le- 
gillative authority can take upon itſclf 
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to make any ſuch tranſpoſition. How- 
ever, if this opinion was to prevail, 

then I think Febn Williams would be 
clearly tenant in tail of one moiety, 
and as to the other moiety, the teſtator 
would be dead inteſtate, as to the 
whole intereſt therein, becauſe depend- 
ing upon a previous contingent event, 
which did never ariſe ; and then that 
moiety. would deſcend to the ſaid Jobn 
Will:ams, as heir at law to the teſtator, 
and from the ſaid Fobn Milliams would 
paſs on by deſcent to his two, ſiſters 
named in this caſe; and if the acts 
which Jabn Williams has attempted 
to do, to bar the intail of his own 
| moiety, are, by the laws of Jamaica, 
ſufficient for that purpoſe, then he 
by thoſe acts, became ſeiſed of the 
abſolute fee thereby in that moiety ; 
and that way, the whole intirety will 
be ſubject to the wife's jointure, and 
fo ſubjeR, it will be in the ſiſters, by de- 
ſcent, as his heirs at law, 


The third opinion (to which I in- 
cline) is this, that in this caſe, there 
is no ſuch contingent or condition 
at all, as ſhall fo precede the taking 
effect of the deviſe of either moiety, 
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as to hinder either of thoſe moieties 
from veſting in the perſons intended, 
immediately upon the death of the 
teſtator. Firſt, I muſt premiſe, that 
it is well ſettled, that if there is a de- 
viſe to A. for life or in tail, remain- 
der to B. in tail, with remainders 
over, and A. dies in the life of the 
teſtator, or (the deviſe being only to 
him for life) waives the eſtate deviſed, 
and refuſes to take, there B. ſhall take 
preſently; ſecondly, it is well known, 
that there may be words which may 
wear the appearance of being contin- 
gent, and yet not be ſo at all; words 
denoting contingency, muſt be ſuch 
as point out ſome future act or event 
in it's nature "uncertain, which may 
or may not happen or take effect; but 
things that muſt neceſſarily happen, 
or that ſhew the determination of 
known particular eſtates, are not con- 
tingencies according to the legal ac- 
ceptation of that expreſſion, as the 
words, fi contingat, that ſuch @ man 
ſhall die, if it fortune that ſuch @ one 
ſhall have 10 iſſue (he being before 
deviſee for life or in tail) Sc. Theſe 
are not words that denote contingency 


in point of law: now if a man ſhould 
| deviſe 
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deviſe in theſe words, if it foall hap- 
pen, that A. Hall be living at my death, 
1 deviſe my lands to him for lije, or in 
tail, remainder to B. in tail, remainder. 
over; it is plain, that here is no con- 
tingent or condition required to pre- 
cede the ſettling or veſting of theſe 
eſtates for the deviſe would have been 
the ſame, it he had deviſed to A. for 
life or in tail, remainder to B. in tail, 
remainder over; and the words, F it 
Tall bapfen, that A. ſhall be living at 
my death, can't at all alter the caſe, or 
make it a contingent deviſe, becauſe 
being left out, they muſt be neceffarily 
underſtood. Vide Badger and Lloyd, 
Salk. 232. and Lord Raymond, Then 
what are the words here? They are 
theſe, ©* Should my wife be enſeint with 
child (now) or at any time hereafter, 
and if it be a male, then to that child 
and bit brother John {equally } for their 
liuet, remainder to Iſaac Gale for their 
lives, remainder to the beirs of their 
bodies, remainder to my daughters in 
tail. And in theſe words I ſee no- 
thing more contingent, than would 
have been in the following words, I 
deviſe to my eldeſt ſon and ſuch other 
ſon as I may have before my death 

all 
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all my lands, each of them to take a 
moiety in tail, remainder to my daugh- 
ters in tail, remainder over; in which 
caſe (had theſe been the words) I 
ſhould not have -thought that there 
would have been any contingency in 
the moiety to the unborn ſon, to hin- 
der the daughters from taking upon 
the non=exiſtence of that ſon, for the 
non=exiſtence or non-ability of a par- 
ticular deviſee, won't prevent a re- 
mainder-man from taking ; as a deviſe 
to the uſe of Saliſbury Plain for the 
life of J. S. or to a monk for his 
life, remainder over, there the remain- 
der over ſhall immediately take effect, 
without being at all affected with the 
nullity of the precedent deviſe.— 
And if the words here that appear con- 
tingent will not prejudice the remainder | 
of that moiety to the daughters, there 
can be no pretence for their affecting 
the moiety to John Williams, the eldeſt 
ſon.——The caſes of Jones and Weſft- 
combe, Anarews and Fulham, Gulliver 
and Wicket, and alſo that of Lord Pa- 
get, 1 Leon, 195, 196. and the opinions 
of ſome of the judges in the caſe of 
Scatterwo'd and Edge, as reported in 
caſes in the time of King William III. 
will, 
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will, I chink, prove that in this caſe 
there is nothing ſo far contingent in 
the legal ſenſe, as to amount to a con- 
dition precedent, which muſt always 
prevent the remainder, as well as the 
particular eſtate from veſting ; but the 
words here, though not perhaps, 
words of limitation, are only words of 
deſignation, denoting the perſon of a 
particular deviſce that is expected to 
exiſt, before the will can take effect, 
and to whom a particular eſtate is 
given, with a remainder over, in which 
caſe the remainder over is to take 
place, either on the non-exiſtence or 
failure of the particular deviſee, or on 
the determination of his eſtate. Vide 
Sir V. Tones 53. Fey and Hind, 
| Wherefore I am of opinion, that upon 
the teſtator's death (altho' his wife was 
not enſeint, and had no other ſon) 
Jobn Williams the ſon did, in effect, 
take an eſtate-tail in one moiety, with 
a remainder to his fiſters in tail: with 
a remainder to himſelf in fee, as heir 
to his father; and of this moiety, I 
think John Williams could ſuffer a 
recovery, or do ſuch act, as by the 
laws of Jamaica was tantamount ; but 
whether he has done ſo can't be known 

without 
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without having a ſtate of the Jamaica 
acts of aſſembly relating thereto. | 
As to the other moiety, I think the 
daughters, upon the death of .the teſ- 
tator, became entitled alſo, in effect, 
to an eſtate-tail therein, with remain- 
der to Jobn Williams the teſtator's heir 
at law in fee; and as to the interpoſi- 
tion of the eſtate for life to Iſaac Gale, 
as well during the life of the ſon, as 
during the lives of the daughters, I 
conceive, that will make no other dif- 
ference, ſave to prevent the eſtates 
tail from being executed in Fobn Vil- 
liams and the ſaid daughters; but it 
muſt be conſidered as veſted in them 
reſpectively by way of immediate re- 
mainder, expectant on the eſtate of 
the ſaid Jobn Gale, according to the 
principles laid down in the cafe of the 
late Lord Forteſcus and the caſe of 
Duncombe v. Duncombe in 3 Lev., and 
what I have ſaid in the anſwer to the firſt 
query: but that interpoſed eſtate, dur- 
ing the life of Fobn Milliams, will pre- 
vent the wife from being dowable, if the 
is evicted of the jointure made by the 
ſaid Joln Williams upon account of 
his not having formerly barr'd the 
intail, and her jointure can only affect 
his 
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| his moiety.——According to this opi- 
nion, the whole perſonal eſtate remains 
to be laid out in the purchaſe of lands, 
which lands, when purchaſed, muſt 
now be ſettled in fir: ſert/-ment up- 
on the daughters as tenants in com- 
mon for life, remainder to Gale as 
a truſtee, to preſerve contingent re- 
mainders, remainder to their firſt and 
other ſons in tail male, remainder to 
their daughters in tail, with croſs re- 
mainders, reverſion to them in fee. 
This is my opinion. 


Lin. Inn, k 
Mar. 24. 174+. Ja: BooTn. 
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Captain Browne died in Auguſt 
1757, having made his will, and 
therein made the following deviſe, 
(viz.) © Item, I give deviſe and be- 
queath to my eldeſt ſon U/yſſes Browne, 
all that my freehold eſtate at Weſtham 
in the county of Eſex, and now in the 
tenure or occupation of Coen Haverkam 
his undertenants or aſſigns, to hold the 
ſame for and during the term of his na- 
tural life, and from and immediately after 
his deceaſe, then I give deviſe and be- 
queath the ſaid eſtate to the heirs of the 
body of my ſaid ſon lawfully begotten 
but in caſe my ſaid ſon ſhould die, 
without leaving any iſſue of his body 
lawfully begotten, then I give deviſe 
and bequeath the ſaid eſtate to my ſon 
Thomas Browne, and to the heirs of 
his body lawfully begotten; but in 
caſe my ſaid ſon Thomas Browne ſhould 
die without leaving iſſue of his body 
lawfully begotten, then I give deviſe 
and bequeath my ſaĩd eſtate unto my 
ſon George Browne, and to the heirs of 
his body lawfully begotten. But in 
caſe my ſaid ſon George Browne ſhould 
die without ifſue of his body lawfully 


begotten, then I give deviſe and be- 
queath 


Anfwecr. 
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queath my..ſaid eſtate to, my daughter 


Margaret Honour Browne, and to the 


heirs of her body lawfully begotten. But 
in caſe. my ſaid daughter ſhould depart 
this life; without leaving iſſue of her 


body lawfully begotten, then I give 


deviſe and bequeath the ſaid eſtate to 
my own right heirs for ever.“ | 


9. What eſtate does, the preſent Mr. 


| Ulyſſes Browne take under the deviſe 


in his father's will, and is this a good 
title for a purchaſor or mortgagee to 
take ? | 

I conceive it hath been an. inyaria- 
ble rule for above 200 years in all the 
courts at Weſtminſter, that wherever 
a legal eſtate is limited by deed or will 
to any perſon for his life, and in the 


fame deed or will there is afterwards 


a legal limitation to the berrs (in the 
plural number) or the heirs male of 
that perſon;s body, tho' ' there be a 


meſne eſtate limited to another per- 


'' ſon, that there the words beirs, or 


heirs male of the body, ſhall be words 
of limitation, and not of purchaſe, and 
ſhall ſo operate, as to give to that per- 
ſon either an eſtate tail executed, or if 


there 
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there is any meſne eſtate limited to an- 
other, at leaſt a veſted eſtate tail, I 
never knew any caſe in my time that 
ever contradicted the rule; for the caſe 
of Lowe v. Davies in 1729, reported by 
Lord Raymond, 2 vol. fol. 1561, which 
caſe I myſelf heard argued, and have a 
note of, does not ſeem to me to be 
contrary to it in any reſpect. But I 
have lately heard to my great ſurprize, 
that there has been, this laſt Hilary 
term, a caſe determined (the name of 
it was Perrin v. Blake, as I am told) 
where, after a limitation to one for life, 
the words, to the heirs of the body of 
that perſon, have been held to be words 
of purchaſe, nay, and to fignify the 
ſame as firſt and other ſont ſucceſſoely, 
and the reſpective heirs of their bodies. 
There was indeed a frivolous meſne 
eſtate for the life of the firſt taker, 
interpoſed between the eftate for life 
of the firſt taker and the limitation to 
the heirs of his body, and limited to 
a third perſon. But the rule I have 
mentioned ever took in, thoſe caſes 
that had in them that circumſtance, as 
well as thoſe that had it not. If I have 
had a right account of that caſe, the 


court ſeemed to be of opinion, that if 
E there 


| 
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1 
there were to be a limitation in a will, 
to one for his life only, and then to 
the heirs of his body, there the words 
heirs of his body ſhould, be words of pur- 
chaſe, and fignify firſt and other ſons 
ſucceſſively, &c. So if it were to be in- 


. ſtead of for his life only.“ for bis life 


and no longer, there alſo the words 


* heirs of his body” ſhould | be words 
of purchaſe, Sc. 


. though the preſent caſe is 


widely different from the caſe of Per- 
rin and Blate, abovementioned, the 
determination in which caſe | was 
againſt the opinion, as I have heard, 
of Mr. Juitice Yates; and, if I may 
venture to name myſelf, (who deſire 
to be conſidered as a very private perſon) 
againſt my own opinion, given upon 
that very caſe, ſo long as in 17473 
alſo againſt the opinions of Sir Dudley 
Ryder, Mr. Filmer, and the fen sci. 
LICITOR GENERAL tbe boncurable Mr. 
MURRAY, all given about the ſame 


time; yet theſe looſe ſayings, that the 


words only” or ** no lan er, ſhall, 
in caſe of a legal limitation in a will, 


make the words “ beirs of the body,” 


not words of limitation, but words of 


3 purchaſe, 
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purchaſe, are ſo very ſurprizing and 
alarming, that though I have figned 
an hundred opinions, that in | caſes 
like the preſent one, the firſt deviſee, 
under the words“ to the heirs of his 
body“ took an eftate tail, and that a pur- 
chaſor or a lender, under a recovery by 
him, would be ſafe; I am now obliged 
to ſpeak warily, and to tell fuch pur- 
chaſers and lenders, that there is a poſ- 

| fibility of danger in caſes of this kind, 
ſince a new fet of judges may, from 
ſome very fine ſpun new diſtinctions, 
find out many a ſpecious argument, by 
means of which, without the words 
only“ or, „no longer, or the like, 
they may maintain, that the firſt de- 
viſce, in a caſe like this, ſhall take only 
an eſtate for life, and that the words 
* and to the heits of the hody“ ſhall 
be words of purchaſe; and undoubted- 
ly they, who ſhall argue ſo, will have 
tke intent of the teſtator on their 
fide. Had it not been for this caſe of 
Perrin and Blake, I ſhould, without 
the leaſt heſitation, have ſaid, that 

Does Browne, the deviſee here, did, 
in my opinion, clearly take an eſtate- 
tail; but now, every thing is a- float; 
and ſo long as this judgment is in 
force, 


ES -* 
farce, I cannot venture to ſpeak with 
any degree of confidence, that a pur- 
chaſor or lender, will, under a reco- 
very to be ſuffered by Ulyſſes Browne, 
have a good title to the lands here 
mentioned: however, I am obliged 
to ſay, that I have not ſeen, the notes 
of the arguments of the judges in the 
caſe of Perrin and Blake, having had 
only a verbal account thereof, from a 
gentleman who ſpoke only from his 
N. B. This memory ; but, I am promiſed the notes, 
be i b in writing, of thoſe arguments, taken by 


ceeds in an- 


| ſwering ano- 1 . 
— — careful hand 


all re- R 
not at all re Linc. Ian, 23 Mar. 1770. 


lative to the 
preſent pur - 


We VET Ja. Boorn. 
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